SJ Quinney College of Law, University of Utah

Utah Law Digital Commons
Utah Code Annotated 1943-1995
1-2-1987

Title 78 Judicial Code Chapter 03: Supreme Court - 1987
Replacement Volume
Utah Code Annotated

Follow this and additional works at: https://dc.law.utah.edu/uca

The Utah Code Annotated digital collection, hosted by Digital Commons, is brought to you for
free and open access by the James E. Faust Law Library at the S.J. Quinney College of Law.
Funds for this project have been provided by the Institute of Museum and Library Services
through the Library Services and Technology Act and are administered by the Utah State Library
Division. For more information, please contact valeri.craigle@law.utah.edu. Reprinted with
permission. Copyright 2020 LexisNexis. All rights reserved.
Recommended Citation
Utah Code Annotated Title 78 (Michie, 1987)

This Book is brought to you for free and open access by Utah Law Digital Commons. It has been accepted for
inclusion in Utah Code Annotated 1943-1995 by an authorized administrator of Utah Law Digital Commons. For
more information, please contact valeri.craigle@law.utah.edu.

78-2a-5

DISTRICT COURTS

(g) appeals from district court involving domestic relations cases including, but not limited to, divorce, annulment, property division, child
custody, support and visitation, adoption, and paternity; and
(h) cases transferred to the Court of Appeals from the Supreme Court.
(3) The Court of Appeals, upon its own motion only and by the vote of four
judges of the court, may certify to the Supreme Court for original appellate
review and determination any matter over which the Court of Appeals has
original appellate jurisdiction.
(4) The Court of Appeals shall comply with the requirements of Chapter
46b, Title 63, in its review of agency adjudicative proceedings.
History: C. 1953, 78-2a-3, enacted by L.
1986, ch. 47, § 46; 1987, ch. 161, § 304.
Amended effective January 1, 1988. Laws 1987, ch. 161, § 304 amends this section

78-2a-4.

effective January 1, 1988. See catchline
"Amendment Notes," below.
Amendment Notes. - The 1987 amendment, effective January 1, 1988, added Subsection (4).

Review of actions by Supreme Court.

Review of the judgments, orders, and decrees of the Court of Appeals shall
be by petition for writ of certiorari to the Supreme Court.
History: C. 1953, 78-2a-4, enacted by L.
1986, ch. 47, § 47.

78-2a-5.

Location of Court of Appeals.

The Court of Appeals has its principal location in Salt Lake City. The Court
of Appeals may perform any of its functions in any location within the state.
History: C. 1953, 78-2a-5, enacted by L.
1986, ch. 47, § 48.
COLLATERAL REFERENCES
A.L.R. - Sufficiency of courtroom facilities
as affecting rights of accused, 85 A.L.R.3d 918.
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District judges

Section
78-3-23. Administrator of the courts - Appointment - Qualifications Salary.
78-3-24. Administrator
of the courts Powers, duties, and responsibilities.
78-3-25. Assistants for administrator of the
courts - Appointment of trial
court executives.
78-3-26. Courts to provide information and
statistical data to administrator
of the courts.
78-3-27. Annual judicial conference.
78-3-28. Repealed.
78-3-29. Presiding judge - Election - Term
- Compensation - Powers Duties.

Number.

Until otherwise provided by law, there shall be five district judges in the
second judicial district, no more than three of whom reside in any one county,
14 district judges in the third judicial district, four district judges in the fourth
judicial district, two district court judges in the first judicial district, two
district judges in the seventh judicial district, no more than one of whom shall
reside in any one county, and one district judge in each of the remaining
judicial districts.
History: L. 1951, ch. 58, § 1; 1951 (1st
S.S.), ch. 2, § 1; C. 1943, Supp., 104-3-1; L.
1957, ch. 172, § 1; 1961, ch. 178, § 1; 1966
(1st S.S.), ch. 19, § 1; 1969, ch. 248, § 1; 1976,
ch. 7,§ 1; 1981,ch.89,§
1; 1982,ch.21, § 1.
Cross-References.
- Clerks, §§ 17-20-1,
17-20-2.
Court Administrator Act, § 78-3-18 et seq.
Court of record, Utah Const., Art. VIII, Sec.
l; § 78-1-2.
Decisions to be rendered within sixty days,
§ 78-7-25.
Deputy clerks, § 17-16-7.
Family court division, § 30-3-13.1 et seq.
Fees, § 21-2-2.
Jurisdiction of district courts, Utah Const.,
Art. VIII, Sec. 5; § 78-3-4.
Juvenile court, district judge authorized to
sit as judge of, § 78-3a-17.

Juvenile court judge, authority to sit as district judge, § 78-3a-16.
Newly created counties to be assigned to districts, § 17-3-3.
Qualifications of judges, Utah Const., Art.
VIII, Sec. 7.
Reporters, appointment with approval of
judge, § 78-56-1.1.
Retirement, §§ 49-7a-1 et seq., 78-7-29,
78-7-30.
Seal of clerk, § 17-5-26.
Selection of judges, Utah Const., Art. VIII,
Sec. 8; § 20-1-7.1 et seq.
Service of writs and process by constable authorized., U.R.C.P. 4(m).
Sheriff as crier, § 17-22-23.

COLLATERAL REFERENCES
Am. Jur. 2d. - 46 Am. Jur. 2d Judges § 7
et seq.
C.J.S. - 21 C.J.S. Courts § 291; 48A C.J.S.
Judges §§ 8, 18.
A.L.R. - Power of court to remove or suspend judge, 53 A.L.R.3d 882.

Validity and construction of constitutional or
statutory provision making legal knowledge or
experience a condition of eligibility for judicial
office, 71 A.L.R.3d 498.
Key Numbers. - Courts
156.
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78-3-1.5.'

Repealed.

Repeals. - Section 78-3-1.5 (L. 1969, ch.
225, § 3), relating to salaries of district judges

78-3-1.6.

78-3-3

and judges of the juvenile court, was repealed
by Laws 1971, ch. 182, § 4.

Repealed.

Repeals. - Section 78-3-1.6 (L. 1979, ch.
134, § 2; 1981, ch. 156, § 2), relating to salaries of district and juvenile court judges, was

78-3-2. Judicial

repealed by Laws 1981, ch. 267, § 2, effective
July 1, 1982.

districts.

The first judicial district shall be composed of the counties of Box Elder,
Cache and Rich. The second judicial district shall be composed of the counties
of Weber, Morgan and Davis. The third judicial district shall be composed of
the counties of Salt Lake, Summit and Tooele. The fourth judicial district
shall be composed of the counties of Juab, Utah, Wasatch, and Millard. The
fifth judicial district shall be composed of the counties of Beaver, Iron and
Washington. The sixth judicial district shall be composed of the counties of
Sanpete, Sevier, Kane, Piute, Garfield and Wayne. The seventh judicial district shall be composed of the counties of Carbon, Emery, Grand, San Juan,
Duchesne, Uintah and Daggett.
History: L. 1969, ch. 248, § 2; 1975, ch. 42,
§ 1; 1976, ch. 8, § 1; 1982, ch. 21, § 2.

ch. 58, § 1; C. 1943, Supp., 104-3-2), relating to
composition of the third judicial district, and
enacts the present section.

Repeals and Enactments. - Laws 1969,
ch. 248, § 2 repeals former § 78-3-2 (L. 1951,

COLLATERAL REFERENCES

C.J.S. - 21 C.J.S. Courts § 291.
Key Numbers. - Courts e,, 156.

78-3-3.

Term of judges -

Vacancy.

Judges of the district courts shall be appointed initially until the first general election held more than three years after the effective date of the appointment. Thereafter, the term of office for judges of the district courts is six years
and until a successor is appointed and approved in accordance with§ 20-1-7.1.
History: C. 1953, 78-3-3, enacted by L.
1983, ch. 75, § l; 1986, ch. 47, § 49.
Amendment Notes. - The 1986 amendment rewrote this section.
Compiler's Notes. - Former § 78-3-3 (L.

1951, ch. 58, § l; o/1943, Supp., 104-3-3), relating to the composition of the fourth judicial
district, was repealed by Laws 1969, ch. 248,
§ 3. For present comparable provisions, see
§ 78-3-2.
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78-3-4.

Jurisdiction -Transfer
of cases to circuit courtAppeals [Effective until January 1, 1988].

(1) The district court has original jurisdiction in all matters civil and criminal, not excepted in the Constitution and not prohibited by law.
(2) The district court judges have power to issue all extraordinary writs and
other writs necessary to carry into effect their orders, judgments, and decrees.
(3) Under the general supervision of the presiding officer of the Judicial
Council and subject to policies established by the Judicial Council, cases filed
in the district court, which are also within the concurrent jurisdiction of the
circuit court, may be transferred to the circuit court by the presiding judge of
the district court in multiple judge districts, or the district court judge in
single judge districts. The transfer of these cases ,may be made upon the
court's own motion or upon the motion of either party for adjudication. When
an order is made transferring a case, the court shall transmit the pleadings
and papers to the circuit court to which the case is transferred. The circuit
court has the same jurisdiction as if the case had been originally commenced
in the circuit court and any appeals from final judgments shall be to the Court
of Appeals.
(4) Appeals from the final orders, judgments, and decrees of the district
court are under §§ 78-2-2 and 78-2a-3.

Jurisdiction - Transfer of cases to circuit court Appeals [Effective January 1, 1988].
(1) The district court has original jurisdiction in all matters civil and criminal, not excepted in the Constitution and not prohibited by law.
(2) The district court judges have power to issue all extraordinary writs and
other writs necessary to carry into effect their orders, judgments, and decrees.
(3) Under the general supervision of the presiding officer of the Judicial
Council and subject to policies established by the Judicial Council, cases filed
in the district court, which are also within the concurrent jurisdiction of the
circuit court, may be transferred to the circuit court by the presiding judge of
the district court in multiple judge districts, or the district court judge in
single judge districts. The transfer of these cases may be made upon the
court's own motion or upon the motion of either party for adjudication. When
an order is made transferring a case, the court shall transmit the pleadings
and papers to the circuit court to which the case is transferred. The circuit
court has the same jurisdiction as if the case had been originally commenced
in the circuit court and any appeals from final judgments shall be to the Court
/
of Appeals.
(4) Appeals from the final orders, judgments, and decrees of the district
court are under §§ 78-2-2 and 78-2a-3.
(5) The district court shall comply with the requirements of Chapter 46b,
Title 63, m its review of agency adjudicative proceedings.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-3-4; L. 1983, ch. 75, § 2; 1986, ch.
47, § 50; 1987, ch. 161, § 305.
Amended effective January 1, 1988. Laws 1987, ch. 161, § 305 amends this section

effective January
1, 1988. See catchline
"Amendments Notes," below.
Amendment Notes. - The 1986 amendment rewrote this section.
The 1987 amendment, effective January 1,
1988, added Subsection (5).
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Cross-References. - Constitutional delineation of jurisdiction, Utah Const., Art. VIII,
Sec. 5.
Effect of formation of new county, § 17-3-7.
Habeas corpus, U.R.C.P. 65B (f).
Injunction, U.R.C.P. 65A.
Juvenile
courts, concurrent jurisdiction
with, § 78-3a-17.
Mentally ill, commitment of, §§ 64-7-34,
64-7-36, 64-7-45.

78-3-4

Military offenses, enforcement of court-martial judgments, § 39-1-40.
Probate
proceedings,
§§ 75-1-301
to
75-1-311.
Special and extraordinary writs generally,
U.R.C.P. 65B.
Time of jurisdiction, U.R.C.P. 3(c).
Venue, § 78-13-1 et seq.
Water rights, determination of, § 73-4-1 et
seq.

NOT~S TO DECISIONS
ANALYSIS

Consent, agreement or stipulation of parties.
Disciplining attorneys.
Exterritorial powers of district judge.
Extraordinary writs.
-Habeas corpus.
-Mandamus.
Implied powers.
Injunction.
Invoking jurisdiction.
Objections to jurisdiction.
-Estoppel.
-Time.
Original jurisdiction. •
-Divorce and alimony.
-Equity powers.
-Ordinance
violations.
-Water rights.
Test for determining court's jurisdiction.
Consent, agreement or stipulation of parof habeas corpus has no jurisdiction to amend
sentence of another district judge whether case
ties.
Jurisdiction cannot be conferred by consent,
is pending in state Supreme Court or thereafagreement or stipulation of the parties. Hardy
ter. State v. Morgan, 527 P.2d 225 (Utah 1974).
v. Meadows, 71 Utah 255, 264 P. 968 (1928). -Mandamus.
Disciplining attorneys.
District court had jurisdiction of mandamus
Although a district court could punish an atproceeding to compel state land board to issue
torney either by fine or limited imprisonment
oil and gas lease to qualified applicant. Archer
Utah State Land Bd., 15 Utah 2d 321, 392
for contempt and in consequence could tempo~.
rarily suspend him from the right to practice
P.2d 622 (1964).
before it until he had complied with order of Implied powers.
court, a court was not authorized to deny an
The district courts have such implied powers
attorney the right to appear in a matter reguas are necessary to carry into effect those exlarly pending before it, until and unless proper
pressly given. United States v. Clawson, 4
charges had been made against him and he
Utah 34, 5 P. 689, affd, 114 U.S. 477, 5 S. Ct.
had been given an opportunity to be heard.
949, 29 L. Ed. 179 (1885).
Higgins v. Burton, 64 Utah 562, 232 P. 914
When a court is given jurisdiction to try a
(1924).
jury case, which simply means the power to do
Exterritorial powers of district judge.
so, and the authority to summon a jury is not
District court could restrain enforcement of mentioned, it is implied; for without a jury
void judgment rendered in another judicial dis- there could not be a court for the trial of jury
trict. Kramer v. Pixton, 72 Utah 1,268 P. 1029 cases. United States v. Clawson, 4 Utah 34, 5
(1928).
P. 689, atrd, 114 U.S. 477, 5 S. Ct. 949, 29 L.
Ed. 179 (1885).
Extraordinary writs.
Injunctions.
-Habeas
corpus.
District courts, being courts of general jurisDistrict judge presiding over hearing on writ
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diction, have the power to issue injunctions to
enjoin enforcement of a judgment, where the
property sought to be subjected thereto is situ-'
ated in the county in which the court is located.
Kramer v. Pixton, 72 Utah 1, 268 P. 1029
(1928).
District court has the power and jurisdiction
to issue temporary injunctive orders prior to
judgment where the case proceeds as a statutory general adjudication. Proceeding according to statute does not deprive litigant of right
to equitable injunctive relief. Salt Lake City v.
Anderson, 106 Utah 350, 148 P.2d 346 (1944).
District court properly entered an injunction
ordering city to abide by procedures of its own
ordinance in revoking license for operation of
th.eater which was showing allegedly offensive
films. West Gallery Corp. v. Salt Lake City Bd.
of Comm'rs, 537 P.2d 1027 (Utah 1975).

Invoking jurisdiction.
To invoke jurisdiction of district court in
matters where it had original jurisdiction, a
complaint, petition or application was required, and an oral statement of complaint was
insufficient to do so under applicable Jaw. State
v. Telford, 93 Utah 228, 72 P.2d 626 (1937).
Objections to jurisdiction.
-Estoppel.
If district court was totally without jurisdiction of case, estoppel of party to object to its
assuming jurisdiction could not be urged, but
where court had judicial capacity to hear
cause, but did so when conditions invoking jurisdiction had not been fulfilled, person requesting assumption of jurisdiction was estopped to object thereto. State v. Telford, 93
Utah 228, 72 P.2d 626 (1937).
-Time.
Lack of personal jurisdiction over defendant

in a cause, as well as lack of jurisdiction of
subject matter of the litigation, can be raised
at any time, including upon appeal to Supreme
Court. Glasmann v. Second Dist. Court ex rel.
Weber County, 80 Utah 1, 12 P.2d 361 (1932).

Original jurisdiction.
-Divorce and alimony.
District court had jurisdiction of petition
seeking enforcement of alimony and counsel
fees required by divorce decree, and court's
view that it had no jurisdiction until determination of validity of alleged settlement was improper, so that mandamus issued to compel
court to proceed with the cause. Herzog v.
Bramel, 82 Utah 216, 23 P.2d 345 (1933).
-Equity powers.
District courts, under the general equity
powers conferred upon them, could take cognizance of equitable suits for the construction of
doubtful provisions of a will, it being a wellknown subject of equitable jurisdiction. Allen
v. Barnes, 5 Utah 100, 12 P. 912 (1886).
-Ordinance violations.
District courts had no original jurisdiction in
city ordinance violation cases. Spanish Fork
City v. Thomas, 4 Utah 485, 11 P. 667 (1886).
-Water rights.
State district court has jurisdiction over general determination of water rights. In re Green
River Drainage Area, 147 F. Supp. 127 (D.
U_?1h 1956).

JE;_~t
for

determining court's jurisdiction.
In determining jurisdiction of district court,
the test is not whether the court has jurisdiction of a particular case, but rather whether
the court has jurisdiction of the class of cases to
which the particular case belonged. Kramer v.
Pixton, 72 Utah 1, 268 P. 1029 (1928).

COLLATERAL REFERENCES

Am. Jur. 2d. - 20 Am. Jur. 2d Courts§ 87
et seq.

C.J.S. - 21 C.J.S. Courts §§ 238 to 243,
291.
Key Numbers. - Courts (!:o, 156.

78-3-5. Repealed.
Repeals. - Laws 1986, ch. 47, § 80 repeals
§ 78-3-5, as amended by Laws 1981, ch. 50,
§ 5, relating to appeals from inferior courts.
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78-3-6. Terms -

Three each year at county seat.

There shall be held at the county seat of each county at least three terms of
the district court in each year.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-3-6.

Cross-References. - Courthouses, county
commissioners to erect, § 17-5-45.

COLLATERAL REFERENCES
Am. Jur. 2d. - 20 Am. Jur. 2d Courts§ 44.
C.J.S. - 21 C.J.S. Courts §§ 147, 291.
A.L.R. - Place of holding sessions of trial
court as affecting validity of its proceedings, 18
A.L.R.3d 572.

Sufficiency of facilities as affecting rights of
accused, 85 A.L.R.3d 918.
Key Numbers. - Courts oS=>63, 65, 66, 156.

78-3-7. Terms in counties independent

of each other.

A district court may adjourn a term of court in one county to a future day
certain and in the meantime hold court in another county.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-3-7.
NOTES TO DECISIONS
Adjournment.
An adjournment without fixing any special
time ended term but an adjournment of term to
day certain left term intact; failure of judge to
attend and open court on appointed day oper-

ated to end term, and no further session of
court could be held until next regular term.
Myers v. East Bench Irrigation Co., 32 Utah
215, 89 P. 1005 (1907).

COLLATERAL REFERENCES
C.J.S. - 21 C.J.S. Courts §§ 154, 291.
A.L.R. - Place of holding sessions of trial

78-3-8.

court as affecting validity of its proceedings, 18
A.L.R.3d 572.
Key Numbers. - Courts oS=> 67, 156.

Courts always open - Adjournments
day deemed recesses.

from day to

The district courts shall always be open for the transaction of business.
Adjournments from day to day, or from time to time, are to be construed as
recesses in the session or terms, and shall not prevent the court from sitting at
any time.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-3-8.
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NOTES TO DECISIONS

Adjournment.
-Judicial
notice.
Court could not take judicial knowledge of

time of adjournment of term of court during
which judgment was taken. Felt v. Cook, 31
Utah 299, 87 P. 1092 (1906).

COLLATERAL REFERENCES
Am. Jur. 2d. -

§§ 44, 47.

78-3-9.

C.J.S. - 21 C.J.S. Courts §§ 163, 291.
Key Numbers. - Courts
76, 156.

20 Am. Jur. 2d Courts

Terms to be fixed annually of order.

Clerks to post copy

The judges of the district courts shall, in December of every year, fix the
times of holding terms of court in each of the counties composing their respective districts during the ensuing calendar year. The judge or judges of the
several districts shall cause a copy of such order to be transmitted to the Office
of the State Court Administrator, and also entered upon the journal of the
court in each county of the district. Clerks of the district court shall cause a
copy of such order to be conspicuously ~osted in their respective offices.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-3-9; L. 1984, ch. 67, § 65.
Amendment Notes. - The 1984 amend-

ment substituted "Office of the State Court Administrator" for "secretary of state" in the second sentence.

NOTES TO DECISIONS
Term.

sion fixing the commencement or ending of the
term of the district courts. Felt v. Cook, 31
Utah 299, 87 P. 1092 (1906).

-Duration.
There is no statute nor constitutional provi-

COLLATERAL REFERENCES

C.J.S. - 21 C.J.S. Courts § 291.
63, 156.
Key Numbers. - Courts

78-3-10.

Court to be held at times fixed -

Exceptions.

Court shall be held at the time fixed as provided in the next preceding
section[§ 78-3-9], and the time shall not be changed, except for sickness of the
judge, or the prevalence of a contagious disease where legally established
quarantine regulations prohibit the holding of court, or when the judge shall
be called into another district at the time appointed for any term, or when the
business in any other county shall necessarily extend the sitting there beyond
the time appointed for the term.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-3-10.

Cross-References. - Absence of judge, adjournment by sheriff or clerk, § 78-7-9.
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NOTES TO DECISIONS
Effect of failure to convene when required.
Where terms of court were fixed at stated
periods, and court failed to convene at time so
fixed, and by reason thereof court was not
legally in session, parties to action could not,

by agreement, confer jurisdiction upon court to
render judgment binding upon parties. Myers
v. East Bench Irrigation Co., 32 Utah 215, 89
P. 1005 (1907).

COLLATERAL REFERENCES
C.J.S. - 21 C.J.S. Courts § 291.
Key Numbers. - Courts
63, 156.

78-3-11. Adjournment

of regular term -

Notice.

Whenever, for any of the reasons enumerated above, the regular term of
court appointed for any county shall be adjourned, the clerk of that county
shall so notify the clerks of the other counties in the district, and it shall be
their duty upon receipt of said notification to post publicly in their respective
offices a notice of ~Glfchange.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-3-11.

COLLATERAL REFERENCES
C.J.S. - 21 C.J.S. Courts § 291.
Key Numbers. - Courts
76, 156.

78-3-12. Disagreement
nation.

between district judges - Determi-

In case the judges of any district are unable to agree as to the manner and
time of holding terms of court, or as to the counties in which they shall
severally sit, they shall refer the matter to the chief justice of the Supreme
Court, who shall determine the same.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-3-12.

COLLATERAL REFERENCES
C.J.S. - 21 C.J.S. Courts § 291.
Key Numbers. - Courts P 156.

78-3-13. Judge may hold court in any county on request.
Any district judge may hold a district court in any county at the request of
the judge of the district or of the presiding district judge, and upon the request
of the governor or the court administrator it shall be his duty to do so; and the
judge holding the court shall have the same powers as the judge thereof.
23
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History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-3-13; L. 1963, ch. 191, § 1; 1969,
ch. 250, § 1.
NOTES TO DECISIONS
ANALYSIS

Adjournment and reconvening of term.
Affidavit of bias or prejudice.
Disqualification of resident judge unnecessary.
Extraterritorial power or temporary judge.

Adjournment and reconvening of term.
Where, because of disqualification of district
judge to hear three cases, one of judges of another district was
in to try those three
cases and no others, anao"n disposing of those
cases adjourned sine die, regular judge on his
return could reconvene court and correct error,
notwithstanding general rule that term was
ended where court adjourned without anno,uncing date to reconvene. Southern Pac. Co. v.
Jones, 59 Utah 253, 202 P. 1095 (1921).

district another judge not disqualified to try
the case, or to transfer the case to another
county for trial. Cox v. Dixie Power Co., 72
Utah 236, 269 P. 1000 (1928).

Disqualification of resident judge unnecessary.
Nothing in the statute requires that the requesting district judge be disqualified in the
case before he can request a judge from another district to hold court in his district. Forrest v. Graham, 123 Utah 591, 261 P.2d 169
(1953).

Affidavit of bias or prejudice.
There was no statutory provision clothing
litigant with right, by reason of filing an affidavit of bias and prejudice, to have an order
made requesting a judge from another district
to come into the district and try the case; if
filing of such an affidavit disqualified resident
judge from trying the case, that judge, nev.ertheless, had discretion either to call into the

Extraterritorial power of temporary judge.
Any error in temporary judge's signing findings of facts and conclusions of law after returning to his home district was cured by his
returning to district of trial and signing and
filing new findings and conclusions. Scott v.
Austin, 47 Utah 248, 152 P. 1178 (1915).

COLLATERAL REFERENCES

Am. Jur. 2d. - 46 Am. Jur. 2d Judges
252.
C.J.S. - 21 C.J.S. Courts § 291; 48A C.J.S.
Judges §§ 69 to 74.
A.L.R. - Power of successor or substituted

judge, in civil case, to render decision or enter
judgment on testimony heard by predecessor,
22 A.L.R.3d 922.
Key Numbers. - Courts op 156; Judges op
25, 30.

§

78-3-13.5.

Repealed.

Repeals. - Section 78-3-13.5 (L. 1963, ch.
191, § 2), relating to election of presiding district judge and assignment of judges to assist

78-3-14.

in trial of cases in other districts, was repealed
by Laws 1967, ch. 222, § 9.

Ex parte applications

from another district.

A judge of the district court may, in his own district, hear any ex parte
application, and make any order concerning the same, in any action or proceeding pending or about to be commenced in another judicial district, in the
following cases:
(1) Upon the written request of the judge of the district in which the
action or proceeding is at the time pending or is about to be commenced.
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(2) When it shall be made to appear by affidavit to the satisfaction of
such judge that the judge of the district court in which the action or
proceeding is at the time pending or is about to be commenced is absent
from his district, or is incapacitated, or is disqualified to act therein; such
application shall be made only to the judge of the adjoining district.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-3-14.

Cross-References.
judges, § 78-7-1.

-

Disqualification

of

NOTES TO DECISIONS

Failure to meet requirements.
Where out-of-district judge, in response to an
ex parte application, signed order restraining
school board's meeting, action of board in meeting and action of board's counsel in advising
them to meet did not constitute contempt, since

there was no written request from the judge of
the district, there was no affidavit concerning
the whereabouts or disqualification of the district judge, and the out-of-district judge did not
appear to be a "judge of the adjoining district."
Mellor v. Cook, 597 P.2d 882 (Utah 1979).

COLLATERAL REFERENCES

Am. Jur. 2d. - 46 Am. Jur. 2d Judges
§ 254.
C.J.S. - 21 C.J.S. Courts§ 291; 48A C.J.S.
Judges §§ 71, 73, 74.

Key Numbers. 25.

78-3-15. Judge pro tempore -

Courts ea 156; Judges ea

Authorized.

Any cause pending in a district court may be tried by a judge pro tempore,
who shall be a member of the bar of the Supreme Court.
History: L. 1951, ch. 58, § l; C. 1943,
Supp. 104-3-15.

Cross-References.
judges, § 78-7-1.

Disqualification

of

NOTES TO DECISIONS

Powers.
A judge pro tempore appointed by stipulation in accordance with the constitution, this

section and § 78-3-16 becomes equal in every
respect to the regular judge. Harward v.
Harward, 526 P.2d 1183 (Utah 1974).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 249.

Key Numbers. - Courts ea 156; Judges ea
25.

46 Am. Jur. 2d Judges

C.J.S. - 21 C.J.S. Courts § 291; 48A C.J.S.
Judges §§ 161 to 165, 176 to 185.

78-3-16. Judge pro tempore -

Oath -

Authority.

Whenever all the parties to any cause pending in a district co~ or their
attorneys of record shall enter into a written stipulation appointing a judge
pro tempore for the trial of the cause, and the person appointed shall take and
subscribe an oath to faithfully try and determine the issues joined between
the party or parties plaintiff, naming them, and the party or parties defendant, naming them, and any other parties, if such there are, naming them, it
shall be the duty of the clerk of the court in which such action is pending to
25
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attach together said~tipulation and oath, and to place them on file, and also
to record them ailingth upon the minutes of the court; whereupon the person
appointed shall be vested with the same power and authority and shall be
charged with the same duties as to the cause in and as to which he is appointed as if he were the regularly elected and qualified judge of the district
court; provided, that parties may, by the terms of their stipulation, limit the
power of the judge pro tempore to the trial and determination of any specified
issue or issues, either of law or fact, and in such case the oath of the person
appointed shall correspond to the terms of the stipulation.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-3-16.
NOTES TO DECISIONS
ANALYSIS

Circuit judge serving as district judge.
Powers.
Circuit judge serving as district judge.
Judge assigned pursuant to law is not a
judge pro tempo~e and is not subject to the legal restrictions pertaining to that status;
therefore, circuit judge appointed by state
court administrator to serve temporarily as a
. district judge pursuant to §§ 78-3-24 and
78-4-15 is not a judge pro tempore. Cahoon v.
Cahoon, 641 P.2d 140 (Utah 1982).

Powers.
Judge pro tempore, appointed by stipulation
and in accordance with the constitution, this
section and § 78-3-15, and having taken his
oath, becomes equal in every respect to the regular judge; and the orders he makes are binding upon the parties and cannot be set aside
unless they are reversed upon appeal. Harward
v. Harward, 526 P.2d 1183 (Utah 1974).

COLLATERAL REFERENCES
Am. Jur. 2d. -

Key Numbers. - Courts
15 to 18.

46 Am. Jur. 2d Judges

§§ 250, 251, 253 to 255.

C.J.S. - 21 C.J.S. Courts § 291; 48A C.J.S.
Judges §§ 166 to 185.

78-3-17.

Judge pro tempore -

e,,

156; Judges

e,,

Compensation.

Judges pro tempore shall serve without compensation from any public treasury, but it shall be lawful for the parties to agree upon and express in their
written stipulation any mode or amount of compensation, together with any
further agreement as to the taxing of the same as costs.
Cross-References.
U.R.C.P. 54(d), (el.

History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-3-17.

\

Costs

generally

COLLATERAL REFERENCES
C.J.S. -

§ 165.

Key Numbers. - Courts
22(8).

21 C.J.S. § 291; 48 C.J.S. Judges
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156; Judges

e,,
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78-3-18. Court Administrator

Act -

Short title.

This act shall be known and may be cited as the "Court Administrator
History: C. 1953, 78-3-18, enacted by L.
1973, ch. 202, § 1.
Repeals and Enactments. - Laws 1973,
ch. 202, § 1 repeals former§ 78-3-18 (L. 1967,

Act."

ch. 222, § 2), relating to the appointment of
the supreme court clerk as administrator for
the district courts, and enacts the above section.

COLLATERAL REFERENCES

Utah Law Review. - Utah's Judicial Administration: 1969, 1970 Utah L. Rev. 130.
Brigham Young Law Review. - The

Training of Court Managers, 1981 B.Y.U. L.
Rev. 683.

78-3-19. Purpose of Court Administrator

Act.

The purpose of this act is to create an administrative system for all courts of
this state, subject to central direction by the judicial council, to enable these
courts to provide uniformity and coordination in the administration of justice.
History: C. 1953, 78-3-19, enacted by L.
1973,ch.202,§ 2;L. 1977,ch.77,§ 57; 1983,
ch. 156, § 1; 1986, ch. 47, § 51.
Repeals and Enactments. - Laws 1973,
ch. 202, § 2 repeals former§ 78-3-19 (L. 1967,
ch. 222, § 3; 1971, ch. 209, § 1), relating to the
appointment of assistants by the administrator, and enacts the above section.
Amendment Notes. - The 1986 amend-

ment substituted "all courts of this state, subject to general direction by the judicial counsel,
to" for "district, circuit, juvenile, and justices'
courts, subject to central direction by a judicial
counsel, which will".
Meaning of "this act". - The term "this
act" refers to Laws 1973, ch. 202, which enacted §§ 78-3-18 to 78-3-27.

78-3-20. Definitions of terms in Court Administrator

Act.

As used in this act:
(1) "Administrator" means the administrator of the courts appointed
pursuant to § 78-3-23.
(2) "Administrator of the juvenile court" means that person appointed
pursuant to § 78-3a-10.
(3) "Conference" means the annual statewide judicial conference established by § 78-3-27.
(4) "Council" means the judicial council established by Article VIII,
Sec. 12 of the Utah Constitution.
(5) "Courts" mean all courts of this state including all courts of record
and not of record.
History: C. 1953, 78-3-20, enacted by L.
1973, ch. 202, § 3; L. 1977, ch. 77, § 58; 1983,
ch. 156, § 2; 1986, ch. 47, § 52.
Repeals and Enactments. - Laws 1973,
ch. 202, § 3 repeals former§ 78-3-20 (L. 1967,
ch. 222, § 4; 1969, ch. 251, § 1; 1971, ch. 209,
§ 2), relating to designation, compensation and
powers of an assignment justice, and enacts the
above section.
Amendment Notes. - The 1986 amend-

ment changed the reference in Subsection (4)
and rewrote Subsection (5).
Meaning of "this act". - The term "this
act" in the introductory language refers to
Laws 1978, ch. 202, which enacted §§ 78-3-18
to 78-3-27.
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78-3-21.

Judicial Council - Creation - Members - Terms
and election - Responsibilities - Reports.

(1) The Judicial Council, established by Article VIII, Sec. 12 of the Utah
Constitution, shall be composed of the following members:
(a) the chief justice of the Supreme Court;
(b) one member elected by the justices of the Supreme Court;
(c) one member elected by the judges of the Court of Appeals;
(d) three members elected by the judges of the district courts;
(e) two members elected by the judges of the circuit courts;
(f) two members elected by the judges of the juvenile courts;
(g) two members elected by the justices of the peace; and
(h) the president of the Utah State Bar or a designee of the Utah State
Bar president, who sits as an ex officio member of the council and has no
vote.
(2) (a) The chief justice of the Supreme Court shall act as presiding officer
of the council and chief administrative officer for the courts. The chief
justice shall vote only in the case of a tie.
(b) All voting members of the council shall serve for three-year terms.
If a council member should die, resign, retire, or otherwise fail to complete a term of office, the appropriate constituent group shall elect a
member to complete the term of office.
(c) Elections .shall be held under rules promulgated by the Judicial
Council.
(3) The council is responsible for the development of uniform administrative policy for the courts throughout the state. The presiding officer of the
Judicial Council is responsible for the implementation of the policies developed by the council and for the general management of the courts with the aid
of the administrator. The council has the powers and responsibilities to:
(a) establish and assure compliance with policies for the operation of
the courts, including uniform rules and forms for practice consistent with
law and the provisions of this act; and
(b) publish and submit to the governor, the chief justice of the Supreme
Court, and the Legislature, an annual report of the operations of the
courts, which shall include financial and statistical data and may include
suggestions and recommendations for legislation.
(4) The Judicial Council shall by rule establish standards for judicial competence and by rule implement a formal program for the evaluation of judicial
performance, the goal of which is to improve the performance of individual
judges and the judiciary as a whole. Not fewer than 90 days prior to retention
election the Judicial Council shall publish whether a judge standing for retention election has met the evaluation criteria during his term of office.
(5) The council shall establish standards for the operation of the courts of
the state, including, but not limited to, standards for facilities, support services, and staff levels for judicial and support personnel.
ch. 222, § 5; 1969, ch. 253, § 1), relating to the
duties of the administrator, and enacts the
above section.
Amendment Notes. - The 1986 amendment rewrqte this section.

History: C. 1953, 78-3-21, enacted by L.
1973,ch.202,§
4;L. 1977,ch.77,§
59; 1983,
ch. 156, § 3; 1986, ch. 47, § 53.
Repeals and Enactments. - Laws 1973,
ch. 202, § 4 repeals former§ 78-3-21 (L. 1967,

28

78-3-23

DISTRICT COURTS
COLLATERAL REFERENCES
Key Numbers. 1, 3.

Court Commissioners eco

78-3-22. Presiding officer -

Compensation

-

Duties.

(1) The chief justice of the Supreme Court shall serve as the presiding
officer of the Judicial Council. The presiding officer shall receive as additional
compensation the sum of $1,000 per annum or fraction thereof for the period
served.
(2) The presiding officer of the Judicial Council shall supervise the courts to
ensure uniform adherence to law and to the rules and forms adopted by the
council and to promote the proper and efficient functioning of the courts. The
presiding officer of the council ~ay issue orders as necessary to assure compliance with uniform administrative practices.
History: C. 1953, 78-3-22, enacted by L.
1973,ch.202, § 5;L. 1983,ch. 156, § 4; 1986,
ch. 47, § 54.
Repeals and Enactments. - Laws 1973,
ch. 202, § 5 repeals former§ 78-3-22 (L. 1967,

ch. 222, § 6), relating to co-operation of courts
and officers with the administrator, and enacts
the above section.
Amendment Notes. - The 1986 amendment rewrote this section.

COLLATERAL REFERENCES
Key Numbers. - Court Commissioner eco1
to 3.

78-3-23. Administrator
Qualifications

of the courts - Salary.

Appointment

-

The Supreme Court shall appoint a chief administrative officer of the council who shall have the title of the administrator of the courts and shall serve
at the pleasure of the council and/or the Supreme Court. The administrator
shall be selected on the basis of professional ability and experience in the field
of public administration and shall possess an understanding of court procedures as well as of the nature and significance of other court services. He shall
devote his full time and attention to the duties of his office, and shall receive a
salary equal to that of a district judge.
ch. 202, § 6 repeals former § 78-3-23 (L. 1967,
ch. 222, § 7), the title of the Court Administrator Act, and enacts the above section.

History: C. 1953, 78-3-23, enacted by L.
1973, ch. 202, § 6.
Repeals and Enactments. - Laws 1973,

COLLATERAL REFERENCES
Key Numbers. - Court Commissioners eco1
to 3.
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Administrator of the courts
and responsibilities.

Powers,

duties,

(1) Under the general supervision of the presiding officer of the Judicial
Council and within the policies established by the council, the administrator
has the powers and responsibilities to:
(a) organize and administer all of the nonjudicial activities of the
courts;
(b) assign, supervise, and direct the work of the nonjudicial officers of
the courts;
(c) implement the- standards, policies, and rules established by the
council;
(d) formulate and administer a system of personnel administration,
including in-service training programs;
(e) prepare and administer the state judicial budget, fiscal, accounting,
and procurement activities for the operation of the courts of record, and
assist justices' courts in their budgetary, fiscal, and accounting procedures;
(f) conduct studies of the business of the courts, including the preparation of recommendations and reports relating to them;
(g) develop uniform procedures for the management of court business,
including the management of court calendars;
(h) maintain liaison with the governmental and other public and private groups having an interest in the administration of the courts;
(i) establish uniform policy concerning vacations and sick leave for
judges and nonjudicial officers of the courts;
(j) establish uniform hours for court sessions throughout the state and
may, with the consent of the presiding officer of the judicial council, call
and appoint justices or judges of courts of record to serve temporarily as
Court of Appeals, district court, juvenile court, or circuit court judges and
fix reasonable compensation for their services;
(k) schedule trials or court sessions and designate a judge to preside at
these trials or court sessions;
(1) change the county for trial of any case if no party to the litigation
files timely objections to this change;
(m) assign judges within courts and throughout the state, and reassign
cases to judges;
(n) organize and administer a program of continuing judicial education
including a program of annual training for justices of the peace as provided by § 78-5-27; and
(o) perform other duties as assigned to him by the presiding officer of
the council.
cial counsel" for "chief judge" in the introductory language of Subsection (1) and in Subsection (l)(o); substituted "courts of records" for
"district court, circuit court, and juvenile
courts" in Subsection (l)(e); and rewrote Subsection (l)(j).

History: C. 1953, 78-3-24, enacted by L.
1973,ch.202, § 7;L. 1977,ch.77,§
60; 1981,
ch. 90, § 6; 1983, ch. 156, § 5; 1986, ch. 47,
§ 55.
Amendment Notes. - The 1986 amendment substituted "presiding officer of the judi-
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NOTES TO DECISIONS

Circuit judge assigned to district court.
City (now circuit) judge assigned as district
judge was not judge pro tempore and parties

were without power to limit the issues he could
hear. State v. McGee, 24 Utah 2d 396,473 P.2d
388 (1970).

COLLATERAL REFERENCES

Key Numbers. 1, 3 to 5.

Court Commissioners

e=>

78-3-25. Assistants for administrator of the courts pointment of trial court executives.

Ap-

(1) The administrator of the courts, with the approval of the presiding officer of the council, is responsible for the establishment of positions and salaries
of assistants as necessary to enable him to perform the powers and duties
vested in him by this act, including the positions of appellate court administrator, district court administrator, circuit court administrator, juvenile court
administrator, and justices' court administrator, whose appointments shall be
made by the administrator of the courts with the concurrence of the respective
boards as established by the council.
(2) The district court-administrator, with the concurrence of the presiding
judge of a district or the district court judge in single judge districts, may
appoint in each district a trial court executive. The trial court executive may
appoint, subject to budget limitations, necessary support personnel including
clerks, research clerks, secretaries, and other persons required to carry out
the work of the court. The trial court executive shall supervise the work of all
nonjudicial court staff and serve as administrative officer of the district.
History: C. 1953, 78-3-25, enacted by L.
1973, ch. 202, § 8; L. 1983, ch. 156, § 6; 1986,
ch. 47, § 56.
Amendment Notes. - The 1986 amendment rewrote this section.

Meaning of "this act". - The term "this
act", in Subsection (1), refers to Laws 1973, ch.
202, which enacted §§ 78-3-18 to 78-3-27.

78-3-26. Courts to provide information and statistical data
to administrator of the courts.
The judges, clerks of the courts, and all other officers, state and local, shall
comply with all requests made by the administrator or his assistants for
information and statistical data bearing on the state of the dockets of the
courts and such other information as may reflect the business transacted by
them and the expenditure of public moneys for the maintenance and operation
of the judicial system.
History: C. 1953, 78-3-26, enacted by L.
1973, ch. 202, § 9.
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Annual judicial conference.

(1) There is established an annual judicial conference for all courts of this
state, the purp6se of which is to facilitate the exchange of ideas among all
courts and judg~s and to study and improve the administration of the courts.
(2) The administrator of the courts and the administrator of the juvenile
courts, under the supervision and direction of their respective council and
board, are responsible for the planning and supervision of the conference.
(3) All elections provided in this act shall be conducted during the annual
judicial conference.
"conference except the initial elections if said
conference is not held within sixty day from
the effective date of this act."
Meaning of "this act". - The term "this
act", in Subsection (3), refers to Laws 1973, ch.
202, which enacted §§ 78-3-18 to 78-3-27.

History: C. 1953, 78-3-27, enacted by L.
1973, ch. 202, § 10; 1986, ch. 47, § 57.
Amendment Notes. - The 1986 amendment substituted "is" and "are" for "shall be"
in Subsections (1) and (2); and, in Subsection
(3), substituted "annual judicial conference" for

78-3-28.

Repealed.

Repeals. - Laws 1986, ch. 4 7, § 80 repeals
§ 78-3-28, as enacted by Laws 1977, ch. 77,

§ 2, relating to former judges sitting as a Supreme Court justice or juvenile court judge.

78-3-29. .Presiding judge - Election - Term - Compensation - Powers - Duties.
In judicial districts having more than one judge, the district court judges of
the district shall elect one of their number to the office of presiding judge. The
presiding judge shall act in that capacity for a term of not fewer than two
years. In districts comprised of five or more of the following full-time positions; judge, court commissioner, referee, or hearing officer, the presiding
judge shall receive an additional $1,000 per annum as compensation. The
presiding judge has the following authority and responsibilities, consistent
with the policies of the Judicial Council:
(1) implementing policies of the Judicial Council;
(2) exercising powers and performing administrative duties as authorized by the Judicial Council;
(3) managing the judicial business of the district;
(4) calling and presiding over meetings of the judges of the district; and
(5) supervising the preparation and management of the county budget
for the district courts.
Amendment Notes. - The 1986 amendment rew1:9t,i(this section.

History: C. 1953, 78-3-29, enacted by L.
1983, ch. 75, § 3; 1986, ch. 47, § 58.

)
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